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Supplementel amB Veriable Compensatmn Arrangements.

Federal Grant Rules am:l Pohcles

By Ropert J. Kenney JR.

1 Introductlon '

: o those charged with the respon51bll1ty of operat—
ing an economically viable academic research en-
i terprise, few ideas come more readlly to mind than
linking researchers’ compensation in part . to the
amount of their external grant support. It is oompletely
understandable that this would be so. Particularly. in

difficult financial times such as these, when both spon-
sored and non-sponsored sources of research support

are increasingly scarce, it is only natural that research
institutions would consider various forms of salary in-

centives, supplements and other variable compensa-

tion arrangements in Jooking for ways to assemble com-

petitive salary packages, encourage researchers to ap-"
ply for exteinal grant support, or temper the economic.

risk of shortfalls in sponsored funding. In the commer-
cial business world it is common to link compensation
with financial performance in this way. In the world of
federal research, however, such performance-based
compensation arrangements generally are dlsfavored
The followmg statement of one federal official, a re-
spected authority on cost reimbursement issues; te-

flects the generally negative government view of most

such arrangements:

“Research supplemente are sus;oect and variable
components of salary contingent on-external ‘support
appear plainly unallowable to NIH/Federal awards,”™!

"1 AAMC Effort ‘Reporting Conference Call: QuBSthDS and,

Answers, Feb. 10, 2005, This document is a written version of
questions and answers addressed by an offu:tel of the Natlonal

)
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The federel government takes 1ts pohcy agamst sal-.
ary supplementation or augmentation seriously. The
2011 work plan of the Department of Health and Hu-
man Services’ Office of Inspector General (0IG), for.ex-
ample, announcéd that-one of the DHHS QIG's subjects
of scrutiny this fiscal year would be the charging of “‘ex-
tra” faculty compensation to federal sponsored agree-
ments awa.rded to colleges and universities:

. Review of Extra Service Compensatlon Payments'
Made By.Education Institutions .

We will review ‘payments for extra compensatton
charged to Federally sponsored grants; ‘contracts,
and cooperative’ agréements by education institu-
.tions to determine whether the payments were in ac-
cordance with Federal regulations. Pursuant.to OMB
Circular A-21, Cost Principles for Education Institu-
tions, Att.,.§ J.8.d(1), ‘charges for work performed on
sponsored agreements by faculty members will be
based on the individual faculty member’s regular
compénsation. Any charges for work representing
“extra compensation” above the faculty member s
' base salary are allowable prowded that arrange-
ments are specﬂreally provided for in the agreement
or are approved in writing by the sponsoring agéncy.
We will determinie whether eXtra compensation pay-
ments were properly calculated and approved by the’
sponsoring agency. Recent OIG work has indicated
problems . with =~ extra <¢ompensation payments
charged to Federally sponsored agreemente at sev-
-eral colleges and universities,

From 'the perspectwe of the federal g‘overnment
what is at stake is the reasonableness of the research-
er 5 salary ’l‘he federal |pollcy2 agamet salary augmen—

Inst1tutes of Health a.nd a representattve of the Assomatlon of
American Medical Co]leges in a conference call with représen-

‘ tafives ‘of Tesearch institultions. Altheugh the document does

not éxpressly attiibute the answers to the'NIH offical, it is
generally undeistood that they are consistent with his views.

2 This article refers to a federal “policy” against salary aug-
mentation, rather than federal “rules.” These two terms often
are used interchangeably in the grants administration context,
and either could have been used here. “Pollcy" was chosen be-
cause in fact there is only one true “rule” on the Subject—
Section J.10.d(1) of OMB Circular A-21—and that rule is far
from comprehensive, -All other sources of federal guidance on
the subject appear in poltcy documents such as the NIH Granis
Policy Statement or in less formal policy pronouncements by
agencies and comments by agency officials, The use of the
phrase “federal policy” in the salary augmentation context is
shorthand for this collection of formal and informal sources of
guidance, and sheould not be taken to mean that a clear, con-
sistent, and understandable federal policy on the subject can
be found anywhere .
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tation (i.e., increasing ‘salary to a'level above “regular
base salary’’) appears to bé based on the rationale that

once ‘a researcher’s regular base ‘salary has been set in.

accordance with a grantee’s regular corhpensation poli-
cies, that'base salary reflects the réséarcher’s presurp-
tively reasonable level of compensation. Almiost by defi-
nition, therefore, any augmentation of that base salary
during the:salary year would in the government’s view
make .the researcher’s :compensation. unreasonably
N T

~ There can bé no quarréel with the principle that sala-
ries charged to federal projects mst be Feasonable and
consistent with thé géneral compensation’ policies of a

grantee. Moreover, dnce @ reasonable salary Tevel is sef

fot a researcher based on a grahtee’s compénsation

.....

policies, it would be hard to justify an ad hoc.augmen-
tation of that salary, based solély on the receipt of addi-
tional ,external salary support in'a riew federal grant
award. It is understandable that the federal rule against
salary augmentation should apply in such a case. There
are, however, other types of situations in which it does
not seem unreasonable for a grantee to consider exter-
nal salary support—federal or non-federal—in deter-
mining the salary levels of researchers. In these situa-
tions the federal anti-augmentation principle should not
be an impediment to the proposed arrangement, but un-
fortunately it often is. | Fom e s

'The purpose of this article is to examiine the federal
policy against augmentation of reSearchers’ salaries,
with the objective of determining its boundaties and the
kinds' of afrangements to which it does or does not
apply—or should or-should not apply. . Considerable
misunderstanding surrounds the anti-augmentation
principle, and the federal rules, policies, and pro-
nouncements on the subject have not always been con-
sistent or clear. The article endeavors to resolve issues
of .interpretation or _.application of the ° anti-
augmentation principle where possible, based not only
on the words that have been used to express the prin-
ciple, but-also on the rationale that appears to underlie
it. One of the objectives of the article is to identify
mechanisms of supplemental or variable researcher
compengsation that either are-or should be acceptable to
federal sponsors.” -~ '~ ' o 0,
. The distinction , between “are acceptable” and
“‘should be acceptable” is important, because the fact
that a supplemental or variable. compensation arrange-
ment- ‘'should be” acceptable. to federal sponsors .on

grounds of policy and logic does not: necessarily mean

that it-will.be.. This article argues that federal policy on
supplemental and variable compensation is in some re-
spects too restrictive, Unless and until the policy is lib-
eralized, however, grantees must operate within the
boundaries of the policy as it currently exists—
uncertain as those boundaries are in some respects.

- Section 2 of this article summarizes the main federal
rules, policies, and"pronouncements that: pertain’ to
supplemental - and variable.” compensation . arrange-
ments; and proposes a synthesis of those sources of an-
thority and guidance.: Section.3 applies the authority
and guidance discussed in Section 2 to a number of dif-
férent types of-compeénsation arrangements, discussing
how the arrangements would be or should be analyzed.

BNA INSIGHTS

2.-1 Applicable Fedefal, Grant Rules a‘nd,'Pq!iqieé ;

a:; OMB Circular A-21- g woer e ow hgd

“Section J.10.d(1) ‘of OMB Circular A-21, Cosi Prin-
ciples for Educatiorial Institiitions, contains the oné
clear “rule” on the subject of suppleméntal’and-variable
comperisation, and other parts of Section J,10 contain
proyisions that-are relévant:to the subject. The: cost
principles applicable to nonprofit organjzationis and
hospitals do not: contain these same’ provisiosis, ‘but it
seems likely that these other’ categories of fedéral
grantees would be held to the same standards on salary
augmentation as colleges and universities are. o

(1) Base salary rate limitation. The principal authority
in OMB Circular A-21 for the federal policy on supple-
mental research compensation is the following lan-
guage in Section J.10.d(1) of the Circular: .

(1) Salary rates for academic year. Charges for work
performed on sponsored agreements by ‘faculty
members during the academic year will be based on
the individual faculty member’s regular compensa-~
tion for the continuous period which, under the
policy of the institution concerned; constitutes the
basis of his salary. Charges for work performed on
sponsored agreements during all or any portion of
such period are allowable at the base salary rate, In
no event will charges to sponsored agreements; irre-
spective of the basis of computation, exceed the pro-
portionate share of the. base salary for that period.
- This principle applies to all members of the faculty at
- an institution. . o o :

- To appreciate the full meahning of this provision, it is
ecessary to understand two key terms: “basé salary”.
and “proportionate share.” Neither térm is defined in’
OMB Circular A-21, but their meanings are fairly clear
from the context of Circular A-21’s Seetion J.10, -~
The quoted A-21 language equates the “basé salary
rate”. with the facully member’s “regular” compénga-
tion.” The term “regular compensation”.is not defined
either, but in context it appearstc mean the compensa-
tion that the faculty, member ‘would earn urder the
usual compensation policy of the grantee, .without con-
sidération of special or additional work, Usually it will
be easy enough to identify ‘‘base. salary,” because in
most supplemental compensation arrangemerits “base”’
and “supplemental’” compensation are explicitly identi-
fied and distinguished by the institution itself, "~ -
“Proportionate share™ is the share of base salary that
corrésponds to the proportion of total effort expended
on the féderal sponsored project, For example, if a re-
searcher’s reguldr salary for an annual period  is
$100,000, and he spends 25 percent of his effort during
the period on a federal grant, the proportionate share of
the base salary allocable to the grant is 25 percent of
$100,000; or $25,000. - .. g e
Assume now that the faculty memiber receives a se¢-
ond federal grant, and he increases his total university
effort in order to spend as much time on the second
grant as on the first. After the award of the second
grant, the “proportionate shares” of total effoit for the
two grants are only 20 percent, because the faculty
member’s total effort has expanded to accommiodate
the new work on the second grant. For example, if he
was initially working 40 hours a week, of which 10
hours a week were spent on the first grant, then he
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would have to.add 10 hours a week: to his:total work-
Joad to spend the same amount of time on the second
grant as on the first. His total hours per. week would
then be 50, so for each grant, the “propostionate share”
would be 10.divided by 50, or 20 percent. .. - (...

Itwould be ifipermissible salary augmentation in this
case fot the granteeto use the new salary support from
the second grant to increase the faculty.member’s sal-
ary, andto.usethat salary asthe basis for charging fed-
eral awards. Using the terminology of Circular A-21,the
proper: charges to'the two federal grants would be as

follows:< 5. .~

an'e éqla.ry rafe: LR TN g
First.grant’s proportionate-share of. base salary (after
receipt of second grant): - ERR ST

20 percehtior -, ;
: [$20,000 ¢ 5
20 percent or
L B o, $20,600 . -
Under a typical salary augmentation arrangement; by
comparison, the faculty. members - salary would in-

crease to $125,000, each grant “would be charged
$25,000 (based pn a 20 percent. proportionate share of
the new salary); and the additional $25,000 received un-
der.the second grant would be used to fund.the-$25,000
increase in salafy. The government would contend that
this arrangement tesults in anoyercharge to.the spon-
sor of $5,000 on each of the two: grants—the difference
hetween the $95,000 actually:-charged. and the $20,000
peiinitted to be-charged. In factj-in:some actual cases,
the government has-at least initially taken the position
that the entire amotint of salary augmentation-—$25,000
inthis example—represents an overcharge that must be
refunded to the government:This is.not-a defensiblg po-
siti'gm;-'.:_since.the actual “overcharge” to the government

Second grant’s proportionate share of base salary:

doés not exceed $10,000. . =1 o e o 0 HL
As noted, neither OMB Circular A-122; Cost:Prin-,
ciples for Non-Profit Organizations, nor the federal cost
priféiples for hospitals, 45 C:E.R.'Part 74, Appendix E,
contains ari-express base salary'rate limitation similar
to that set forth in CircularA-21. It is unlikely, however;
that. federal *sponsoring agencies would apply a“diffef-
enf rule on salary siupplementation to honprofits and
hospitalsthan the Circular A=21 rule that applies to edus
cational institutions. Indeed, the National Institutes of
Health and National Science Foundation policies on sals,
ary supplementation, discussed-below, apply. to all.cat-

egories of grantees,

o
e

{2} Compensation for Intra-univérsity consilting. Extra
competisation for intra-university. consulting on-’spon-
sored projects is'a form of salaty supplementation that
is éxpressly addressed by Circular' A-21. As-a practical
matter, howeyer, the usé-of this'mechanism’ is tightly
circumscribed, and as'a result it does not provide a use-
#1] soliition to the kinds 6f problems’ identified in’this:
article. Under Section Ji10.d(1) of ‘Circular A-21;"such’
extra compensation is fiot allowable'as a charge |
federal project except in “unusual cases:”  ~ "
. “Since. intra-university -consulting is -assumed. 10. be,
- -undertaken as a university obligation requiring no
compensation in addition to full-time base salary, the

“ pririciple also applies to faculty membets who func-
tioh as consultants of otherwise contribute to a'spot:

_sored agreement condiicted by Another fatulty mem.,
“ber of the, sime institution. However, in unusual
_.cases.where consultation .js across. departmental
lines or involves a separate or remote opération,;and

;. the work performed by.the, consultant is in addition
_toshis -regular- departmental load, .any. charges.for,
. 1such work representing exira compensation aboye,
. the base salary are allowable proyided that such con-
_sulting arrangements ‘are specifically proyided for.in
- the agréement or ‘approved in writing by thé spon-,

" soting agengy. .-,

“ITie fact that a separate ‘additional consulting feeis
uhallowable does riot mean that tinie-and effort Spent
intra-university consultirig may not becharged to a
deril sponsored. project. For, ¢xample,  assume . that
meulty member A, who his 2 base salaty. of $100,000
spends 20 days a.month on her regular departmental re-
sponsibilities, and ‘consults for one add

' Sitionsl sy A

month .on.a colleague’s NIH grant. The colleague bud-
gets;a consulting fee of $5,000 for the budget-year—an
amount that is in’ proportion-to the one day a’'menth
spent. The $5,000 could not be ¢harged:to thie NIH grant
as extra compeinsation urless one of the “unusual” cir-
cumstances idenfified in’ Circular A-21'wds-present. It
still ‘would be 'possjblé, however,"to" ¢harge ‘the- NIH
grant fora pértion of A’s base salaty-of $100,000. Fac-
Uity metnber A’s consulting effort of'oré day s month
répresents 1/21, or'4.8 pérdent, bf her t6tal University ef-
fort'of 21 days per month. Tt thérefore would be'permis-
sible ‘for- the' grantee to charge "4.8 ‘Percent of A’s
$100,000' salary, or $4,800, to the NIH graiit. Tn that
case; the, $4,800 salary charge wotlld be included in the
“galary” portion of the proposal budget, not “below the
line” as a consulting payment. SRR

(3] Comjiensation for incidental work: Circular-A:21
also expressly addresses coinpénsation for “incidental
work”-—defined as work “in excess ofnormil for the in-
dividal? = i e T R R

“Tncidental work” (that-in excéss of normal for the in-

-“dividual); for which ‘supplemental compensation: is
 ‘paid by an institution under.institutional policy,need

‘not- be included in ‘the ;payroll distribition systems

~described below; provided such wotlk and compensa

tioni-aré sepatatély idéntified and documented in the
++ financial” management. systei - of - the " institution.

The most significant aspect of this provision is the ac-
knowledgment that-additional compensation may:in
some.circumstances be paid for work that is in excess
of-normal for: the individual:” The statement. that-inci-
dental work-and compensation “need not be!' included
in the payroll ‘distribution. System implies: that such:
work-and compensation may be included in-the payroll
distribution system if the grantee chposes to-do so. As,
discussed below, however, informal DHHS and NIH in-
terpretations of the “incidental work™ concept appear
to limit it to.those relatively rare instances-of charge-.

able intra~university consulting.:, . .-

* 14}, Suminer Salary. Colleges and tniversities do‘niof
generally think of Sumimer salary as “supplemental
compensation,” but in a literal sense it is; because’it is'
compensation that -a:facplty member.receives in pddi-
tion to his or her base sdlaty, Moreover; it is instructive
to consider summer- galary as’a form of Supplemental
compensation, because doing so helps.us.to understand
that there are soniecases in which:the federal govern-
ment allows itself to be charged for supplementai com-
pensation. It is very well accepted by federal sponsors
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that- faculty whio-have academic year appomtments of
fewer than 12 months may earn additional compensa-
tidn by "workifig on sponsored projects during the
months that are éutside the appointment (usually sum-
mer ‘months). Circular A-21 expressly recognizes the
congept of summer salary in Section J.10.d(2). This is
clearly a case of supplemental cbmpensation being paid
solely. as a result of an award of a new sponsored

project; ‘but the federal antl—augmentatmn policy does.

not prohrblt summer salary Becauss the supplemental

salary is paid : for effort that is demonstrably and [objec-.

tlvely above and beyond the scope of the académic year
appomtme “This is.a very importarit pnnctple which

could have, app: ication i in other contéxts. .

{5} Compensatmn for part-time work Clrcular A-Zl‘
also recognizes that compensatton may bé increased or

reduced to. reflect changes in a faculty member ] FTE

(full tl.rnc equwalent) status:

Part tlme faculty Charges for wmk performed on‘

sponsored_“ agieements by -faculty members having

. +.only. part-time appointments. will.be determmed ata
. rate not in excess of that regularly paid for the part-
- time- assignments, . For -example, an institution pays
$5000-t0.a- faculty ‘membex. for half-time teaclung
2 durmg the académic year. He devoted one-half of his
+. . remaining time to a, .sponsored agreement, "Thus; his

_-additional compensation, chargeable by the 1nst1tu~.

. tion to the agreement, would. be one-half of $5000 or
$2500. [Section J.10. d(3)] .

Although this example is not crystal clear, the refer-
ence to “‘additional compensatlon for work on a spon-
sored agreement suggests that the’ faculty member has
réceived a. form of supplémerital compensanon, over
and above the $5,000 he received for teaching, because
of his work-on a;new sponsored agreement. Supple-
mental compensatlon is permissible in.:this eircum-
stance because the faculty member’s appointment sta-
tus. has changed-=from a_ half-time appointment. (0.5
FTE) devoted solely to teaching, to'a three-quarters
time appointment (0.75 FI‘E) devoted. to teaching and
research..As in the cage of summer work and summer
salary, the scope of the faculty member’s appointment
has increased, justifying a corresponding increase ‘in
cofmpensation. Again, this provision illustrates the prin-
clple that' compensation “may vary i some’ cifcum-
stdnces where there has been an objectively determin-

able charge in workload. Althdugh in theory this prin-

ciple: might: also be “applicable to. circumstances other
than suinier work or part-timie work, the question in
etich case will be- how to demonstrate that there has
bee(xil an obj ecnvelyldetermmable change in total Work-
loa ‘ :

b.. Natmnal Instltutes uf Health (NIH) polley AR

“Both the NIH and NSF have elaboratéd on the basic:

A-21 salary supplementation rule with language of their

own. The NIH Grants Policy Statemént (October 2010).

defmes mstrtutu)nal base salary” as. follows
’ ';The annual conipensatlon pald by an organization

7 for an employee s appointinent, whether that indi-

v1dua1 s time is ‘Spent on reseaich, teachirg, patlent

care, or other activities. Base salary excludes any iri-

come that an individual is permitted to earn outside
of dutiés for the apphcant/grantee organization. Base
. -'salary may not be increased as a result of replacmg

ofganizational salary funds with NIH grant funds
(Emphasis added) -

The NIH language quoted above uses both the téfm
“institutional base salary” and the term “base salary.”
The two terms are. 1nterchangeable in NIH usage, and
they - appear to hHave the same meaning as -the” term
“base salary” as used in Circular A-21. s x

It is worth noting that this statement of NIH pohcy by
its literal terms prohibits salary augmentation only
where salary is'increased as a result of the receipt of °
“NIH grant funds.” The “base salary rate” language in
C1rcular A2l (see Section- . a).'does not confain this
[imitation, and it séems unlikely given the rationale be-,
hind the policy that NIH would accept an augmentanon'j
funded by a riew non—NIH award ‘ :

¢. National Science I-'oundatlon (NSFI pnlmy ‘

The' NSF Proposal ‘and Award Policies and Proce—
dures Guide (January. 20 10) states:

-‘-NSF award funds may fot be used to augment'the
- totak salary or salary rate of faculty members during
the- period covered by the term of faculty appoint-
“ment Or to reimburse faculty members for consulting
“of other time in addition to a regular full-time orga-
nizational galary covering the same general period of
employment. Excep‘nons may be’ considered under
- certain NSF programis, e.g,, science and engmeermg
education programs for weekend .and- evening
‘classes, or work at remote locations, If anticipated,
-any intent to provide salary compensatmn above the
.. base salary must be disclosed in the proposal budget,
justified in the budget Jusnncatlon and must be spe-
cifically approved by NSF in the awarcl budget= (Em-
; pha51s added) o

.lee the NIH pohcy (see Secnon 2, b) -the NSF pohcy
appears on ifs faee g prohibit salary augmentation only.
where salary is' mcreased as a result of the receipt of
“NSF award funds.”® Again, this. limitation does not ap-
peat in the “base salary rate” language of. C:rcular
A 21. oy ) ;

d Natlonal Smence Foundatmn audits . - #

‘NSF auditors have cited and apphed the NSF anti-
augmentation policy in at least two audits, The first was
“San ' Diego. State University Foundation, Overload
Compensation,” OIG Report 04-1-002, March 2, 2004.
The second was “Howard University Needs to Improve
Internal Controls Over Management of NSF . Funds,”
OIG Report No. 06-1- 008, March 31, 2006. The San’ D1—'
ego State Un1vers1ty Research Foundatron audlt is of
part1cular interest because it involved a dISagreement
between the audited institution and. the auditors. as to
whether the research compensatron that. was reim-
bursed by NSF related to activity that-was_within the.
scopte of the researchers regular utnversxty appomt-
mients.

4 Statements of the NSF pohcy that appeared in earller ver-
sions of the NSF Granf Proposal Guide were not expressly lim-
ited to augmentation from NSF grants, although that'may have
been the intent—e.g.: “Grant funds may not be used to aug-
ment the total salary or rate of'salary of faculty members dur-
ing the period covered by the term of faculty appomtmeat i
(2001 Grant Proposal Gulde)
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e. 1997 DHHS fome of Audit Resolution and Cest
Policy letter

Another source of authority on supplemental com-
pensanon arrangements is not well-kngwn, but it is sig-
nificant because it expressly allows supplemental com-
pensation'in certain’ circumstances, In October 1997,
the DHHS Office of Audit Résolution and Cost Pollcy,
whose mission was in part to serve as @ source of fed-
eral cost pohcy guidance for DHHS —cegmzant grantees,
issued an opinion supporting salary supp]ementatmn if
the following conditions were met:’

“1.The institution establishes umform cons.]stent

- pohcles which apply unlformly 1o all employees of

a given class, 'net ]u:,t those workmg on fedeéial

. projects.

2. The instifution establisties a cons1stent ‘definition
. of a full-time workload which is specific enough to
determine conclusively when work beyond that
level has occurred.

3.The supplementation pohcy is consistently fol-

lowed for all employees who qualify, not merely
those who work on federal projects.

4, ’I‘he supplementation amount paid is ‘commensu-

_ rate with the base pay rate and the amount of ad-

. ditional work performed.
5. The salarles, as supplemented fall thhln the sal-
ary structure and pay ranges established by or oth-
. ‘erwise applicable to the institution.

6. The fotal salaries and workload as supplemented
_are considered as the full activity of the individu-
als and thus constitute 100 percent of effort under
the activity reporting system prescribed by
[Section J.10] of Circular A-21.

Letter from Joseph E. Cook Jr., Director, DHHS Of-
fice of Audit Resolution and Cost Policy; Oct 3, 1997
(citations omitted).

- The DHHS letter goes on to address the “1nc1dental
work” language in what is now Section J.10.a of Circu-
lar A-21. It states (without reference to any other au-
thority) that incidental work “does not include adminis-
trative activities, direct effort on sponsored agreements
{except intra-university consulting arrangements . )
or any-cther activities which are part of an 1nd1v1dua1’
regular assignments.” .

The DHHS letler was_never pu d as o
DHHS policy, and cannot be considered binding either
on DHHS or on DHHS grantees. If is useful, however,
asan indication .of DHHS’s interpretation, at least as of
1997, of certain key provxsmns of Cncular A- 21

£ 2005 AAMC Cerrence Cail wnth NiH

A fmal_g_gmﬁcant source of authority, albeit mfermal
vestions and,

and unofficial, appears in a set o

answers documenting_a . Feb: 10,.-2005, AAMC-

spons.ufe’d. conterence - call with a.representative of-

AAMC and the director of NIH’s Office of Policy for Ex-
tramural Research Administration-(OPERA). As noted
.earlier, the answers in the Q&A document. are not ex-
pressly attributed to tlie NIH official, but they are be-
lieved to be consistent with his views. In this article t
pusmons expressed in the document will be referred to
ag ‘positions 0 , although it should sed that
theyareniot o cial pronouncements of NIH pehgy
The AAMC Q&A. document confains several impor-

tant comments on research.salary supplementatlon,,

which merit quoting at length:

" Grant funds can’ réplace,” mot"
_Wl requires'that to be'allowable,
a S 1o be, among other things, reagénable.

"* To repeat, an institution can’t increa
“bécause part or all ©

Question 12: “In what circymstances cgn an.institu-
tion increase .a facully member’s existing- Institu-

- tional Base Salary based on receipt of a.new grant

award that prov:des support io the faculty member s

i salary"” :

increase, a ’fai(‘:ixltY'

And “reasanable” includes beirig consistent with es-

'tablished institutional policies that are applicable to
_the work of the institution generally, including spon-

sored agreementsmnot just sponsored agreements ;
In other words, institiutional policies cannot provide
for salary increases based only'on recelpt of Federal
grant support. o s

stlai ;mply
e effort'is now charged to a
Federal award, assuming that the dufics are €ssen-

tially the samg. nstitufions can adjust.compensation
ba'msf‘ﬁéfformance and current responsibi

ties if the adjusTment is done on 4 CONsistent b Bas‘is

. regardless of the source of support. _Therefore, the

faculty member’s IBS_ [Instltutlonal Base,Salary can
be réevaluated the next time these levels are: setby
the institution.

Question 13: “There’s been quite a bil of discussion
recently about salary supplements—when they can
and when they miust be includéd iri Institutional Base
Salary, They come in many forms—bonusés, tdmin-
istrative overload pay, supplements for teaching ex-
tra courses, interdepartmental consulting on grants,
research supplements, variable components of sal-
ary contingent on external support, etc., ete. What
guidanée can you give us in dealing with these dif-
ferent forms of supplemental comperisation? Is the
Government working on any oﬁicml wntten guid- .
ance in this darea?”

Th NII—I Grants, Pohcy Statement mdlcates that bo--
nus funds and incemntive payments are “allowable as

. part-of @ tolal comy comlfmrsafmlg)acﬁage provided such
payments are reasonable an made according fo
" a formal policy of the grantee that is consistently ap-

plied regardless of the source.of funds.” The State-

.menf also, says that overtime .premiufi pAymerits
;: “are @Mmm

tions_of. higher education.” Translating these prin-.
ciples into an ABC salary system, the A component,
which may be called “base salary,” is includible in

_the Galculafion of IBS. The B compone%often called
. the “invemtive component,” is also 1nclud11Me-
* calculation of 1BS, prowded ifis g8t in advance and’

awarded agcordmg to_imstitutional policy, consis--
tently applied regardless of source of Tunds (that is,
not_awarded solely on' the basis of federal grant-
getting prowess). The C. comw&nple
an _after-the-fact szﬁEfy—f bonus or incentive pay+
ment, Would ot be includible in 1BS, because it was

" not set in advance an 1m@0‘r¥t—
miirhent of the institution for the salary period in

q estmn Finally, the supplements for deing exfra

work appear not to be allowable for Faculty mem-
bers, Interdepartmental consulting is addressed m
the’ Gra.nts Pohcy Statement as fo]lows

“In unusual 51tuat1one a person may be both a
_consultant and an employee.of the same party,
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‘receiving-compensation for some services as a
- "gonsultani and for other work-as a salaried em-
- ployee as long as these’ separate services are nog

related to the'same project:and are not charged

1o the same project, For example, consulting fees

that are paid by an ediicational institution to a
" “salaried faculty member’ 85 éxtra’compeiisation

above that individual’s basée salary ‘are allowable,

-provided the consultation is across departmental

lines or involves a separate oxt‘1 remote operatmn

mehnts—basedon research produ luctivity-—are per-
missible it the Fk“&f)ﬁ?apat the periodic ﬁéles
(usually yearly; set’in-the grantee’s compensation
policy” for reevaluating salary. Elsewhere; NIH
makes it clear that, for consisfency puirposes, such
- periodiC adjustments in salary also must be avail-
able based ‘on_non-research. . considerations, but
evefl so, this is an important principle because it
establishes a limited safe haven.for r'ecogmtion “of
researclmt_lﬂty in settlng salar S, 7

Response to Quiestion 13

.m NIH states that an 1ncenuve component _
" .1nay be’ allowable “pro‘nded it "is”det in’ ddvance
~and awardéd’ according to institutional:‘policy, !
cons1stently applied regardless of source of funds i
(that is, not awarded Solely o the basis of federal |
grant-getting prowess).” The ‘consistency prin- )
ciple ' has been noted earher, what is most note- '
worthy about this statement is the reference to a i
requirement that the component. be “set in ad- ;
vance,” There does riot appear to be any express :
authority for the “set in advarice” requlrement f.
and'its meaning is not entirely clear. It is some- i
times ‘said that NIH will accept a ‘'salary compo-
nent as part of chargeable-base salary only if it is ;
+ “guaranteed” for the salary period (usually one |
- year), and the “set in advance” ¢riterion may de- ‘
rive from this “guarantee” requirement: There is,
however, no express authority for the “guarantee”™

gests that adjustments: in salary—even : adjust- -
c

<y -,_"workload g

+.vTo summarize, 1t depends on+ the c1rcumstances for
bonuses. and administrative’ overload ..pay:: For
Isupplements for teaching extra courses, such supple-
ments are unlikely to be applicable to NIH awards.
For interdepartmental consulting on grants, it may
" nieet the definition of *incidental work (that in ex-
~ cess of normal for the 1nd1v1dual), for which supple—
! ‘mental compensatlon is paid ..: need not be in-
| ‘cliuded in payroll distribution systems " Research
. supplements are suspect; and vatiable components {
| of salary contingent on exfernal- support appear
plamly unallowable to NIH/F ederal awards. P

o

Because the foregoing statements were made in a
somewhaf informal setting,. ‘they cannot be parsed for
legal significance to the same degree as language in a
formal government | rule or policy. Subject to that quali-

fication, there are several aspects of these statements

that are worthy of comment:
Response to Question. 12
‘& NIH expressly links the. anti- dugmentatlon pohcy

. to the requirement that salary costs be reasonable.
The “reasonableness” rationale, however, is in

turn linked in NIH's response.solely to the issue of
- consistency—-i.e., a salary adjustment cannot be

reasonable if it can be based on the receipt of re-

"+ gearch funding but cannot be based on other non-

" research factors, Does this mean that if a grantee
“allows: mid-year adjustments- in; salary based on

©. taking on new administrative duties, or an in-

creased courseload, then it also could allow mid-
year adjustments- in -salary based on newly

_awarded research: Support'? It seems doubtful that

that was NIH’s meaning, hut its stated rationale

- for the  anti-augmentation. pohcy suggests as
“much. .

NIH states that “To repeat, an institution cari't in-
crease salary simply because: part or all of the ef-

‘fort is now charged to:a Federal:award | .. (em-

phasis added).” Does this meanthat the salary

"used fo charge NIH.grants may be augmented by

salary Support received: under a newly awarded

© non-federal award? "
INIH states that salary augmenta‘aon is impermis-

" sible “assuming that the duties are essentla]ly the

_ same,” This important- qualification appears to -

' next time fhese"lT‘l
- els]are set by w This statenient sug-

has been an objectively identifiable and. docu-

merited increase in the researcher's appointment

duties. More will be'said on this subject below.
NIH_states - that “the-—faoultymmembens-—IBS

[Institutional Base Salary] ‘can be reevaluaj;ed the
f.e.; resedr ’ sala

' leave thHe door open to augmentation where there |

. ponern

requirément either, and the relattonship between
the “set in advance” criterion and the “guarantee”
critérion 1s uncertam The,_fact that a salary com-
oes nof nécessarily
mean that it is guaranteed Foi example, anincen-
tive component of salary based im o part-orr avail-
B.blhty of grant support could be set in advance at

a certain dollar amount, but:the component . still

g could be reduced or ehimnated if the. expected

performance’levels are not achieved. The conser-
vative interpretation of these terms Would be that -

? VO
- in NIH’s parlance “Sef in advance” Teans “ghar-

antéed,” or at least™ guaranteed as long ‘asthe
scope “of the ap appointment remains unchanged.”
This—interpretation is supported somewhat_by

. NIf’s Teference to the variable “‘C” component of
. salgzy, ary, which is said o’ be—“noj “set’in advance aod

is not part of the regular co _commitment of the insti-
’. (Empha-

tution for_thesalary period in question,”.
sis added.) The introduction of the word “commit-

..ment” here suggests that a commitment, or guar-

antee is mtertwmed with the concept of set in

.advance.”
.NIH also states that “F.mally,ethe Supplementsfor.

doing exira work appear not to be. allowable for
faculty-members: Some- vare should be. iaken in’
interpreting this statement. It is unlikely that it

. was intended as- a 'broad prohibition of ‘any: pay-
“ment of a'supplement to a faculty mémber for do--
ing - extra work. For exaimple, compensation

supplements for extra work during the. summer

“months are clearly permissible’ under ‘Circular!
~A-21. Most’ 11ke1y this sentence was a reference to

the provision in the NIH Grants Policy Statement

+“that overtime paymentsare.not allowable for fac-
*ulty members at institutions of higher education..
: 'Supplemental payments that are merely payments

3-16-11
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“for.extra hours of work, such..as overtime pay-

‘ ments, are not.allowable for. faculty, because fac-

ulty appointments -are generally not defined in

terms of commitments;of-hours. That does not

necessarily mean; though, that supplemental pay-

.. ments made in recognition-of added duties. or an

- increased appointment of a facylty. memb er-would

not be allowable. In fact, the statement in. question

.. is . followed:by two examples of types of-supple-

. mental -payments o . faculty ~members that are

sometimes-, allowable—=payments: :-for... intra-

~university consulting and payments for incidental

e Wgrk' Uy e o8 e I R T DT NR £ T

"..m. NIH concliides its response.by.stating that “Re-

..’ search. stpplements .are, suspect, . and variable

.comnponents of salary contingent on external sup-

. port appear plainly unallowable to NIH/Federal

awards’~THe use of the woid “‘suspect’ in the

. firsf part -of this statement, as compared with the

- phrase “plainly unallowable” in the second part,

suggests - that there may be circumstances in

... which a research supplement would be allowahle.

__Even the words “plainly unallowable” in the sec-

ond part of this statement must be read with care,

‘pecause NIH has separately acknowledged .that

_there may be variability-in compensation related

to external support, where the scope or magnitude

of the faculty member's appointment -has
-changed. . . N

g. False Claims Act seftlements involving salary
augmentation -~ S P )

In the past five years there have been three publicly
reported university’ False Claims Act settlements’ in
which allegedly imjpiroper saldry supplementation was
one of the issues investigatéd by the Department of Jus-

tice. These settlements were dnnounced in January

2006, July 2008, and June 2009. As is usually the case,
the public doctments relating to these settlements Te-
veal relatively little about the facts of the cases or the
positions ‘of the government and the affected university.
The settléments are not particularly useful, therefore,

as guides to understanding the federal rule$ and poli-

cies on salary augmentation. The settlements do serve

as areminder, however, that failureto-observethe fed-,

eral anti-augmentation policy_can at least in somie cir-

curmstaiices resalf in enforcemerit action under federal

fraud stafittes, with the attendani’risk of civil penalties,

— ey — Py

administrative sanctions; and reputational harm.

h. Synthesis of federal policy on'salary aiignientation

From the foregoing collection of federal authorities

on supplemental and variable compensation arrange-
ments, it is possible to discern a number of factors that
likely will-—or will not—eriter into'a détermination of
the allowability of any given arrangement: =~

. {1) Reasonableness. Although the only. s'ta_té'd purpose

of the federal anti-augmentation policy appears to beto
ensure that researchers’ salaries charged to.federal
awards are reasonable; it seems unlikely, given the cur-
rent federal mindset on this subject, that a supplemern-

tal or variable compensation arrangement can be de~

fended solely. on the -ground that it-preduces a.demon-
strably reasonable salary level, For example, a midyear
augmentation of a faculty member's salary based solely
on receipt.of a new federal award lilzely would be re-

(Vol.10;No. 6), 2,

jected by the federal government even if the new salary
were.clearly.consistent, with the ‘‘market”;rate for com-
pensation, of similarly qualified faculty members. It is
possible, -however; that -a, government  atterpt. to re-
cover.. damages - based . on: a - violation .of  the anti-
augmentation policy.could be successfully, opposed by
proving that the government was not damaged pecause
the challenged arrangement did not result in unreason-
able salary chargess .. ... o7 . s, oo o

o

{2} Basic principle, The ‘¢ore prificipié of the Yederal
anti:augmentation policy is that 4 ‘reséarcher’s base
salary—namely the salary that is'dsed to'charge federal
sponsored agreements—may not be incredsed midyear
solely- because-the researcher -has new,.grant-funding.
that supports more -of his or hef base salary. As:noted
above,: the Circular:.A-21.version .of this, principle is
unAgualified—the base:.salary. rate :is-the. ceiling , for
charging federal sponsored agreements regardless of
the source of funding for.any proposed supplement.
The' NIH policy, however; .suggests. that. the. anti-
augimentation policy is:violated only where the supple-
ment would be funded by.an NIH :award, and the NSF
policy restricts only.the funding of -supplements from
NSF awards, It i§ uncertain.that these-apparent limita-
tions in the NIH anid NSF policies are intended. The ba-
sic principlé stated above must be qualified by the ob-
servation that salaiy supplements are peimitted where
they are associatéd with cleéar and well-docimented in-
creases in a réSearcher’s dppointment or duties, Simis
larly, a variable ¢oripensation arrangément may bg jus-
tified where ‘the variations’ aré’ associated with -docu-
mented variations in appointniernt scope.s 7 - e

NEWE

(3] . Periodic: salary-setting’ in" accordance ‘with institu-
tional policies. Oné limited “safe haven” in the"salaiy
stipplementation area’is the ahility of grantees to'adjust
researchers’ salaries-either up or down as part of the
periodic’ (usually annual):salary:review-process. stipu-
lated in the grantee’s-compersation policies-and proce-
dures. This: safe haven s limited in ‘several important
respects, First, for-consistency ‘purposes: the opporti-
nity to receive upward adjustments inust be available
not only for research’ performance, but also for perfor-
mance in non-resesrch areas. This would mean, for ex-
ample, that & $alary adjustment process based solely or
prédominantly on formulaic measures of external grant
sipport might riot pass muster. Second, the:salary that

_emerges from the periodi¢-salary-setting policy must

not be indefinite; it must be ““set in advance” and appar-
ently must be “committed” to by the grantee. Whether
this literally means that there must be no circumstances
in which the salary:may be réduced midyear is uncer-
tain: Third, of course the salary miist be objectively rea-
sonable in relatiomto the market and.the merit of the
individual researcher, although :ag noted-above, reason-
ableness. alone will not justify an otherwise:*suspect”
research. supplement.;  With.".these - qualifications; - it
seems clear that:a- grantee; may legitimately-take re-
search productivity.into account in setting researchers’
salaries as part .of-its annual -or .other periodic salary-
setting process... U SR e s B v B B

SR B R g FR B T T ST AR TSI § N ) i
{4) Adjustments based on documented cchanges in ap-'
pointrents “-or duties. : Although . the - federal - anti-
augmentation policy-is often expressed in absolute
terms, it is clear.that-there is one.major exception to'it.
Grantees are permitted to supplement or vary -compern-
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sation based on changes in the appointment status or-

appointment responsibilities of researchers, or where a
researcher is otherwise demonstrably performing func-
tions over and above his or her regular appointment or
assigned workload, or. performing at a specified level
below his or her regular appointment. Some of these
grounds for sypplementation or:variation are expressly
identified. in: Circular A-21. or --other -sources. of
authority--e.g., compensation for summer work, part-
time, arrangements,; - intra-university consylting, and
compensation for incidental work. Some of these ex-
press, exceptions may, well involve research activity—

compensation for summer effort certainly does.in most

cases. In addition to thése references in Circular A-21,

the authorities collected above .contain several refer-

ences to the possibility of supporting supplemental
compensation in some circumstances.- The challenge, of
coursg, is to fashion #'supplemental or variable com-
pensation arrangement that adequately addresses the
government’s, concerns about such arrangements. This
challenge is addressed in Section 3, pritnarily in the dis-
cussion of the Type B arrangement. ' '

_ {5) - No- adjustinent in salary ‘used fo charge federal

awards. There is one final point t6 be made in this syn-

thesis of the.federal anti-augmentation policy, and.it is
a point that is often overlooked: The federal policy
against research supplements  does riot restrict the sal-
ary.that a faculty member may éarn; it restricts only the

salary that may be charged to federal awards. Thus, if a.

faculty member’s base salary is-$75,000 and he or she
receives a federal grant award that provides $25,000 in
new salary support, the anti-augmentation policy would
not prohibit the grantee from using all or part of the
newfound $25,000 to augment the faculty member’s to-
tal. compensation. Whatever. thenew. compensation

level, however, the salary rate that could be uged to

charge the newfederal award could not exceed, the
original $75,000 base salary; and the amount charged

could:not exceed the proportionate share of: that base

salary. If the new award talkes up-20 percent of the fac-
ulty member’s total institutional effort (including the ef-
fort on the new award),. then the new award can be
charged $15,000 (20 percent of $75,000) on an annual
basis, The.fact that the faculty member’s total compen-
sation may have been increased to-$100,000 would not
justify charging the new award 20 percent of $100,000,
or 20 percent of any other salary amount in excess of
the $75,000 base salary. : S0 } _
3. Application of the Anti-Rugmentation Policy to
Different Types of Supplemental. or Variable
Compensation Arrangements “Raw O ,
" Arried With the foregoing collection of federal au-
thorities dnd other guidance and the proposed synthe-
sis of that guidance set forth in Section 2, we ‘may now
turn’ more directly to applying the anti*augmentation
policy to actual comperisation arraiigements. . '
There are, as may be expected, an almost endless
number of different typeés of supplemental or variable
compensation’ arrangements, conceived foi: mahy dif-
ferent purposes. The six basic types of arrangewients
discussed below, however, are generally representative.

R. Type, Az “Classic” salary supplementation based on
receipt of new research support. —— _
' Example: Faculty member A has a 12-month full-time

appointment at a base salary of $96,000. This base sal-

ary was set during A's most recent annual salary re-
view, and is consistent with A’s qualifications, experi-

- ence, and productivity. It is also consistent with the

compensation of other faculty in hi§ discipline who
have similar credentials. . il

.-Faculty member A receives a new. NIH a'.w'ard thﬁi

ays for two additional months of salary ($16,000 at the

06,000 rate). The university, recognizing that the new
federal award “frees up” $16,000 that the university for-
merly paid to A out of its own funds, increases A’s base
salary by $16,000, to $112,000, S e

Federal grants are now charged for A’s salary at the
rate of $9,333/month (§112,000 divided by 12-months).
This is an increase from the prior monthly salary charge
to grants of $8,000 per month ($96,000 divided by 12
months), - ;. CEn b ' : .

" NIH likely would contend that under its policy, the in-
crease from $8,000/month to $9,333/month is impermis-
sible salary augmentation, because the NIH award has
been used to augment A’s base salary. -~ - . .

Discussion: This example illustrates what might be
considered a ‘“classic” case of salary augmentation
based on receipt of new federal grant funding. Faculty
member A’s appointment status has not changed; he
was a full-time faculty member before the recéipt of the
new federal ‘award, and a full-time faculty member. af-
terward. His base salary has increased solely because of
the receipt of the new federal award, and it has. in-
creased 16 a level that is $16,000 a year higher than A’s
merit-based salary, set in accordance with the universi-

ty’s regular compensation policy. NIH-would contend.

that the increase violates the NIH policy that, “Basé sal-
ary may not be increased as a resuli of replacing-orga-
nizational salary funds with NIH grant funds.” .- .
" If the new federal award had been.an NSF-award,
NSF too likely would contend that imperinissible salary
augmentation had ocewrred, in violation of NSF's policy
that “NSF award funds may not be used to augment the
total salary or salary rate of faculty members during the
period covered by the term of faculty appointinent.” - -

. Under a literal reading of the NIH policy, it is unclear
whether NIH would consider that impermissible salary
augmentation had occurred. if an NIH .award were not
the source of the augmentation. The same uncertainty
exists with respect to the current NSF policy. It seems
likely, however, that these policies. would be applied to
salary augmentation based solely on the receipt of.-a
new grant award, regardless of the souirce of the award.

B. Type B: Reduced compensation arrangements. -

. Example: Faculty member B has a 12-month full-time

appointment at a base salary of $96,000. This base sal-

. ary was set during B’s most recent anaual salary. re-
_ view, and is consistent. with B’s qualifications, experi-

ence, and productivity. It is also consistent with. the
compensation of other faculty in her discipline who
have similar credentials. . .' o .

One of B’s federal grants expires, causing herto lose
two meonths of salary support, amounting to $16,000 of
lost support. No bridge funding is available, so her, an-
nual compensation. rate is temporarily reduced to
$80,000 a year. Her university base salary of $96,000 re-
mains unchanged, but she is deemed to be temporarily

- “writhouit compensation” for one-sixth of her full ap-

pointment (two-months divided by 12 months).
B continues to devote one month. per year to another
existing federal award. Both before and after the cor-
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pensation reduetmn -that award is charged $8 000 for
B’s salary. -

B writes a propesel for a new federal award under
which she proposes to provide two months of effort per
year. She requests salary support of $16,000, which is
the proportionate share (two-twe!fths) of her base sal-
ary of $96,000.-. -~

‘Three months latel B 1ece1ves the flew federal award
which’ promdes two months ($16,000) of sdlary support.
Thé ' university ‘ restores :B’s- compensatm:n rate ".to
$96,000." Following the restoration; federal grants are
charged for B’s sdlary,'based on a: proportronateshare
ot‘ the original salary rate of $8,000 per month., :

‘ Discussion: This arrangement’ clearly bas features
that faise questions under the federal policies’ agamst
salary augmentation. Among otherthings, thé drrange-
ment-involves an increase in compensatlon that appears
to-'be diféctly tied:to: an :incréase: in-fedéral salary
support~—even though’ the compensatmn increase
merely restores the faculty thembeér to her or1gmal base
salary. level. Before addressing thetechnical issues
raised by this arrangement, however, itds worthwhile to
step back and try to’ appremate the umvermty § perspec-
t1ve ‘on this situation, - -

~When external resefirch fundmg of a researcher dis-
appears or fails to materidlize; ‘the Tesearcher’s em-
ployer has only three options: (1) find new sources of
fundmg to "bndge" the salary ‘gap created by the loss
of ¢ ‘external vesearch furiding,” (2) terminate the re-
seaicher’s ‘employment, or, (3) temporarily redice the
researcher’s compensation until néw external funding
can be secured; The “bridge tundmg option is becom-
ing less and less viable, especially in these days of tight-
ening institutional- budgets. "The second optlon——
terminating the ‘researcher’s. employment—is inot ‘only
drastic and‘ very.-painful ‘to-all concerned, .but also
highly impractical. There is no way for any research in-
stitution to time the recruitment, hiring; termination,
and replacement of qualified. researchers go that the in-

_ stitution will always have just the right number of re-

searchers with just the right quahftcatlons o perform
the ‘available  sponsored projects, and just.the right
amount of external support from those projects: Termi-
nating well-qualitied researchers with the. -expectation
of being able to rehire them a few moriths later on a
“just-in time”: basis, when new. external fundmg ap-
pears, obvmusly is not a realistic business model..
"Thatleaves ‘option three—temporarily reducmg the
salaries of researchers. who have gaps in external fund-
ing. By using this option, the institution is effecu\%ely
shifting dt least some of the risk of fluctuations in re-
search funding to the researchers themselves: From an
individual researcher’s perspective, a salary reduction
is-hardly Wwelcome, but it is at least preferable 1o fermi-
nation. From the institution’s perspective; the- ab:hty to

scale faculty compensation to keep it consistent with"

available external funding greatly. reduces the risk that’

othewnse would be assecm’red Wlth hlrmg new. research

faculty,.

Speakmg ‘moi‘e btoadly, there is a strong publrc
policy: argument in-favor of allowing research institu-
tions to mitigate the risk of funding fluctuations in this
way. Without the “reduced’ compersation” optiofn, re-
search institutions would be forced to guarartee. salary
hased on the mere expectation of research support,
which may or may, not materialize or continue. -Faced
with having to make such-a guarantee, many instita-

tions would be less wﬂhng and able to hiré new re-
search faculty, to the detriment: of theirresearch mis-
sion'and the public interest in research.’ Asmoted above,
the décreasing availability.of intefnal fuiids for the sup-
poit of sponsored research makes this'problem all the
more atute“dnstitutions -have much less ability today
thin they have had in the past to covershortfallsin ex-
ternal: funding through other sources- of institutional
funding. -State- institutions, ‘whose appropriated. funds
may in Some cases be.restricted to theisupport of in-
struction, are sometinies particularly limited in this re-
gard, but many prwate mshtutmns face exactly the
samé problem. o

“Th‘ shoif;:’ “reduced compensanon”. arrangements
such ‘as the:one deseribed in the example: abbve appear
to be & reasonable-and practlcal response-to a difficult
situation. They ‘benefit the ingtitution by allowing it to
mitigafe ‘the risk of fluctuaticns it exteérnal research
funding. They beriétit-the researchers by providing a
mechanisni that allows them o' remain employed dur-
ing temporary downturns in grant-support. And’ they
benefit the government-and the public. by énabling in-
stitutions to take on néw research faculty. and expand
their research enterprise. without incurring the Tisk of
guaranteed salaries that .cannot-be -externally funded,
and without allowing salaries to mcrease beyond rea-
sonable, tarket-baged levels, .

- Urfortunately, semetlmes goad po]xcy is one thmg,
and rules are-another.’ The example set forth ‘above
raiscs’ several potent1a1 issues ‘of compliance with fed-
eral grant policies, ihcluding ] but not 11m1ted to the ant1-
augmentation policy: - ‘

'Jl Is dny part of faculty member B 4 base salary al-
““lowable at all; since it is subject to midyear réduc-

- tion and therefore not “guaraﬁteed?" The very
_fact that the univetsity was permltted 10 ‘reduce

“' faculty member B’s compensation from $96,000 to
"+ $80,000 in-the middle of a salary yéar demon-
strates that the $96,000 wis fiof “giiaranteed” in
the literal sense’ of that ‘word: Tn informal discus-
sions of facilty salary arrangements ‘both govern-
'ment and grantee personne] oftéfi usewords that

- suggestthat a nen-guaranteed ‘salary; Or'a portion

- ofsalary, thatis contmgent ofi‘'a’ cdntiniting level
of external grént support may hot. be considered
“regular’ or “base salary”-and-therefore may not

" be allowabilée as a bagis for chargmg fedetdl spon-

- sored agreements For ‘examplé;: in ‘the 2005
" AKMC conference call discussed dbove in Section
2.f, the NIH representat e-scemed to suggest that

a salary component was not allowable:.ds a part of
“base salary’ because ‘it was notiset’ii advance
-and is not paft of the regular comimitment ‘of the

. institution for the salary period’in qtiestmn‘ ” The
_phrase “set in advince” and the-word “commit-.
ment” both séem to Suggest that the salary com-’

ponent must, be guaranteed in erder o be: al!ow——

- able. . B

© o In the context ofa reduced compensatron arrange-’

- ment such as-the Type B: arrangement hewever,
there are at least thtee possible résponses to be:
made on this:issue. First, neither the federal‘cost
pringiples.nor the NIH. or NSF ‘pelicies on salary

i~ ‘sugmentation expressly state that:salary: mast be

. “guaranteed” for thesalary year in order to be al-

> lowable. Second, in the.example, B’s base salary
unquestionably was“set in advance” and was part
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of - the. university’s. “regular- commitment” to. | .. percent of the total appointment effort for which

. -heras bage salary: typically-is, almost, by defini- | - the $80,000 in ‘ompensation is paid (8 percent di- :
. Homs :The,faetf-that--l}’s, compensation was later re. | ... vided by 83 percent).* P [
i+ duced:: reflects; -An:runexpected = and notrroutines ¢ g Is it permissible .to us'e-.B’\s.bczsie.,sdlabz rate -of . ;
- 0t circumstance—theé lack of sufficient external fund-- $96,000 in grant proposals, ‘ever thoiigh the uni. .
+ zing to.pay.the full, regular base salary that the'uni- | i versity.at the. time. is ‘compensating B ot the an- :
o oversity otheérwise was committed to pay; Third, the: | : nual Fate of orily $80,000? This question is closely: :
- requirement of:a, f.‘guaranteg-,;’-’;‘if,'suc,h‘:a—-r'equ_irew P orelated | to "the 5 ptle,éeqing Ciugsticn;__..:_GEneraHy
;. ment:in fact: exists; sshould not-apply-where:a,res | . . speaking, grantées are required to-base requests
ditction. In:compensation: results: from, a reduction, | |- «for salary.support on the, salariés that they actu- f
S inva faculty’ member_’s--"appointment'_- or appoint= | <. Vally are p_aymg;,Again, though, in the éxample ;
*i ment: responsibilities:. For example, . if a.faculty: .| ipere ate two ways bf-,lnqking..atz;faculty..il.iém'be.r '1
member's. appointment were:to be. reduced: from; [ - B's proposal: Oné is that her proposed tw months
 on o parttime, with acoresponding redue- | <SRN be 17 percent, (2 months: dividéd by 12
-.-‘tion—gin-‘801np9nsation;‘.tlje,.co'mp_eﬁsaﬁon-r_e.duct_iﬂn:" - o imonths) of a-full-appointment effort. The other is ‘;
> would hardly be: inconsistent with. charagterizing, + thatit is 20:percent of 4 reduced appoinfment ef-, |
++thé original full-time: salary: as; “guaranteed.”, Al: cfort (twoitweltths divided by ten-twelfths). Either !
+* though-faculty member. B in the example did not + way; the correct salary request. would be $16,000 |
." . become a parf-time employee; the university’s sup- - (oné-sixth: of $96,000 or. one-fifth of $80,000), It
-v.: port for-her aclivities has clearly been reduced B's: | | ¢ the. first calc_ul'ation:‘appmaqh is used, it may be
5, -r.edu,cedi,:j,compensg,ﬁc‘r_ls.-':a_rrangement‘ mays e UL advi_sable..fm_:the_.g,r:anté‘s;ﬁto include an .explana-. I
wviewed, as’ an:example. of an-arrangement under; | tory note:to, that-etfect in its budget justification,
ﬁ.whicti--chpen_sation s adjusted downward . and. . - “vAn example of possible language for. such. a note. I
- later-upward based onadjustments to a research- | might ba: “Ajl salary amounts. are based on fuli- '
.41 €I'S appointment a‘:ir,:'appointment‘-responsihi]ities.r-, .- FTE,. ."fu_]l-appo:inltmep :

, An ‘ , t. compensation. For .Ie-
;B Is-it permissible to charge: Bs emaining federal: | - ;' searchers who Have part-time or reduced respon-
. award  $8,000-  after - the: . reduction . . in L .sibil_ity'.éppointmérit_sl,n-With-_fcorre_sﬁoudizllgly._ré-'
. ‘eompensation? B's. new. compensation—at - least ..? duced ) compensation, . proposed - effort is, ‘also’
~ithe compensation . actually paid; to \B~is- only. .* .expressed in relatibﬂ_-toful,l;agpbmtinent@affoft, S0,

. $6,667-per month ($80,000 divided by 12), and.the, | ++i; “the requested salary Is. consistent with proposed.

- . example states that she is continuing to work ong | | uleffort T A
month per year on her remaining: other federal W T I per

. award.. This..raises. 'a, question’ as to how the |

hatging’ thie award $8,000 for

Is:it permissible to iricrease B’s chargeable salary .
-+ -16:$96,000 after the.receipt of new. federal salary.
" support? This of course is-the ‘cen,tral.questiogl for.
* . purposes of this article; because it directly: raises-
the quiestion of whether the increase would violate.

-+ The $8,000 per-month charge ‘o' the. remaining ‘
.. i"federal award: ¢an. be arrived, at.in-either. of two ~:"the federal anti-augmentation policy, Ry
& -'-:WﬂYf ,-,%;vmi.ﬂ_lte %,r; emon%l_}?er? Year that.B contin- - Theéredre;two possible responses to thig ‘question.

HE8 10.cevote. ph' ggwar e t Tt BB e, ts | The first js that because theonly purpose of the
v (@) One xgontf '}g,' f—ﬁfg-lewo‘? a_ethc?l ,f@pﬁfn ; _V:anti-‘-augméntat‘iqn-po]icy is to etisure’ reasonable
v L hipercent. of Bs. fotal. 10 months’, “worth” o | salaries, and because by the terms of the example
‘B’si'salary ‘rate never exceeds the regsonable;
T marketibased, - merit-based level of$96,000; the

e -_,r?eduged;- an;mfaigcggn[%ensgg%%gate i5,:$80,000. anti-augmentation policy should not prohibit' the
. LB percent.o oo wiE fort, & e '+ reéstoration”of B’s salary: 0’ $96,000 or the use of
3 (b)‘._,,,One-:mon_t, . O B’s effort represen 5 onIe- - o the $96,000 a5 “bage salary”-for.the purposs of

: ggggfxl;tm ;{ i ef??oit Offuilz}' mocr?tltlxlspelgs’salgﬁy cf)uxr}- - charging federal’awards. As'a matter of logic and
: ooUhe o4 Honing. Bs 5 - | % policy, this.a pears to be a very compellin argu-
pensated” full-appoeintment, . effort is.-$96,000. | :'men? Unfbrtlt)mately;howeverl,j",there 'curl‘gntlyglfs
e ¥ norindication that federal Spounsors are prepared to.
Licarver out- ‘at broad---'exception: to: the+ anti-

S :

One-twelfth of $96,000 is $8,000, ... .

Both' Qf,-_t,hgse-methods-:pf calculation are based on
the premise that :B's appointment:has. been re-
-duced: Another way ef. presenting calculation (@

 * above is as follows:, . . .

e Eletise note thaf this calculation s based on sofmie imipor
{ant assumptions about liow faculty rremper B's “reduced ap-

sl o wo | Effortpetéent before | Effort rercent after , pointment’™ is defined, and how B spends her time- after her
il N . reduction " *rediiction * compensation is reduced. The subject of how-'t6; redefing ap-
Last federal award -~ | 17 peceit” | g percent- - Douritments in the context of rediced compensation arrange-

Remaining federal award | Bporcet | 8 percent ments is7a ‘complex ohe, the ‘details- of ‘which are-beyond the

e B = e scope of this article, For -Purposes of the calculations. appli-
AL gt coEsl Hon —jm " | cableto the faculty member B exaniple in this artiele; it should
Total Hgpoiriment cffor: 83 percéat _ - beasgumed that the 17 percent sffort that B previotisly devoted
Activity cutsids appoint. .+ L7 pergent, to hér Jost federal award has been shifted to, pérsonal activities,

ment ., s e S T T L wLLY AL ; (e 4 B e
T G T RN - ing outside the scope of het'red céd appointment: In that e,
UAfter the-compensation: ret;luetton;x.the;"effort on o oo Wi eftbotiven od appointment. In o e
‘ wthe remaining award- is :8 "percent, and: total ap-

[ i'pointment effort is 83 percent of total effort. Effort reimbursed.based on the proportionate share of the effort on
“.. om. the remaining fede'ra'liaward;;therefore;:is 10 the awards relative to the 83 percent: --. . . e o«
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augmentation policy based on ‘réasorableness
alone. - s i B :
The second possible response, which may or may
not be available depending on the facts, is that the
reduced compensation arrangement is tied to a re-
duced appointment or an appointment With, re-
duced responsibilities. That characterization of the
arrangement may be factually accurate at some in-
stitutions and not ‘at others, and each.instance
must be assessed on its own facts and éircom-
stances. In general, however,” where 'a faculty
“. member's compensation has been -unilaterally re-
- duced as a result of a reduction in an important ac-
~tivity (in B's case, the loss of a sponsored project),

it would be natural for both the faculty imember -

and the university to associate that reduction with
a proportionate reduction in the faculty member’s
obligations to the university. That may be ex-
pressed in ‘a variety of ways—as a reduced ap-

. pointment, a reduction in appointment responsi-
. bilities, a reduced scope of activity—the exact
words are less important than the concept: Where
such an appointment adjustment results in'a tem-
porary compensation reduction, and-the later re-
ceipt of grant supporf allows the university to re-
store a faculty member to a full appointment and

. full base salary, there is no apparent regson tg
deny.the restoration of salary based on the anti-
augmentation policy. Because in these circum-
stances the restoration of compensation results
not’ merely from the receipt of new oufside fund-
ing but from a change in appointment scope or sta-
tus, the restoration is analogous:to the receipt of

summer salary based on extra summer work, or

- movement {rom a part-time to full-time status.

A grantee seelking to justify a restoration of com-
pensation on the ground that it resulted from an
appointment adjustment would have to ‘be pre-
pared to demonstrate that a true appointiment ad-
justment actually occurred. A faculty member’s
appointment status is traditionally established

through an appointment letter or some similar,

document, signed by a department chair, dean, or
other university ofticial with authority to authorize
appointments. Ideally, the reduction and restora:
tion of compensation in a reduced compensation
situation would be supported by documentation of

‘- corresponding changes in the faculty member’s.
appointment or appointment responsibilities. That'

is not to say that such documentation would have
to take the form of an actual appointment letter, or

any other particular form. In order to support the

reduction and restoration of compensation, how-

ever, it would be important to have documentation. -

that identifies each iteration. of the faculty mem-

ber’s appointment in an objective manner,. per--
- haps with estimated percentages of effort devdted .

to each appointment activity. The documentation
should also be authorized by an appropriate uni-
versity officiel with authority to- adjust- faculty
appointments—not, for example, by a departmen-

tal clerical employee. There are many diffeérent-

ways that such documentation could be prepared,
* but whatever its form, it should be clear enough to
setisfy an auditor that variations in compensation
resulted from objective changes in appointment

status and not merely from shifts in available fund-
: mg Yok o B e wad™ e T o

It is .important to:emphasize that the “variable ap-

pointment”. concept described above:is not:expressly

authorized by federal policy, and has not:been tested in

a federal audit or-other review of university: compensa-
tion charged to federal awards. Even’ if an ingtitution is

able to demonstrate that fluchiations in‘compensation
resulting from such an-arrangement are tied to objec-
tively verifiable ‘changes in university appointment re-
sponsibilities, it is quite possible that some government
auditors or sponsors would object to the: arrangement
as‘a form -of impermissible salaty augmentation, The
“varigable appointment” concept-does, however; offer-a
possible ground -for defending reduced -compensation

arrengements. where appointments have in fact been’

adjusted and the adjustments have been appropriately
documented. Moreover, it does so in a way that ensures

that chargeable compensation will never -exceed the.

market-based .feguldr compensation established under
institutional compensation policies. ~ & - -
C. Type C: Salary set in advance, with a variable -
component based on research :support,

' Examplé: Faculty member' C's $alary is‘in two parts:
(@) a “university base!’ of $80,000 and (b) a “research
supplement” of $16,000, Both the university base and

the research supplement are set:in advance as- part of

the university’s annual salary review process. The uni-
versity base component’is fixed for the year; the re-
search supplement i alsd set for the year, although-itis
contingent on contirniing” salary support from'spon-

sored projects duringthe year. The Tésearch supple--

ment may bé-decreased midyear, but it cannot be in-
creased beyond. $16,000 regardless of how much re-

search faculty member C performs. = - . e
The. total salary  of “$96,000. is consistent with' C’s

qualifications, experience, and productivity. It is' also

consistent with the compensation of other faculty in his
discipline who have similar credentials. =

The government might contend thatthe $16,000 is.an
unallowable research supplement bBecause, although it

is “set in advance,” it is not guaranteed for the salary

year. Even if the $16,000 is cousidered allowable, if

grant support is Iost midyeat and the supplement is re~

duced accordingly, the government might contend that
a midyear restoration of any of the reduced supplement
based on the receipt of a néw federal award is uriallow-
able salary augmentation. - =~ v o
Discussion: This example does*not involvé salary
augmentation in the classic sense, becauge the arrange-
ment described does not result in an increase in'com-
pensation based on the receipt of new grant funding,
There is a research supplement componerit to faculty

member C's compensation, but that component is set in .
advance and may notincrease midyear asa result of the

receipt of new grant funding,. -, . -

As discussed above in Section 2.f, there'is no éxpress

authority for the often-stated proposition that, to be ‘al-
lowable as a charge to federal awards, a:salary compo-

nent must be fixed, committed, or guaranteed. ‘The
summary of the 2005 AAMC-sponsored conference call

with NIH does contain the following statement, which
relates to a somewhat different kind of arrangement
than the Type C arrangement described abover - -

" [T)he A component; ‘which may be called “base sl
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com onent _ofien called the mcentwe compoaent”

‘ba_".s of_ d 4l grant-gettmg prowess) Thé C comy;

pone t,

for example,. an’ affer-the- fact variéty of
._,b

s or mcentwe paYment would ot be. mciuchble
,IBS beca' e it was, no’c sét in advance and is not
, “of The, regular eomm1tment of the IHStltutIOIl for
by th salary perlod inq stiori.” o :

<R Mhis reSponSe the NIH: representatwe most- hkely
Was- 18 ,rrxng to a commion: striieture! of compenSatzon
fa eliniical faculty membeis, Wwho ofteén recéive:d- uni-
versity base salary, a clinical comporient that-is set’in
advarice, 'dnd a variable ‘clinical component that is not
St in: advance but varies: depending on performance
dumng thé compensation: period: This structure is often
referred to-as an ABC or XYZ structure. Although t!;le

quoted language refers to-the B’ compotient as an *in-

centive cormsponent, * the fact that it is set in advance
meang that it is not the kind of mcentwe that is deter-

miried-after the fact. In-faet, the siatement that the C

component is' “not 1nc1ud1ble in [BS” because it is not
sefih:advance and is an “after-the- fact bonus or incen-
tive payment”’ seems to make it clear that NIH had in
mind a B component that was fixed, at least in the sense
that it carmot exceed: the “set- m-advance” level.
““Applying the quoted -NIH language to the Type C arr
rangement, it is-clear that the research supplement.in

the: Type C arrangement. is set'in advance, like the B’

component of the salary structure deseribed by NIH,
Both apparently are fixed; in the senise that they cannot
éxceed:the - “set-m—advance” level. -In the Type C_ ar-
rangement, the research supplement may not be paid in
full-if the expectations on which it was based are not
met; ‘The guoted language from the NIH response does
not make cléar whether.that is the case'with the B com-
ponent in the ABC structure described by NIH. The NiH
comments: quoted above, thetefore, do not definitively
establish whether or not the Type C arrangement would
beé: acceptable 1o NIH. #

~:There is‘one important dlstmetton however between
the!"Fype  C-afrangement and the ABC structure. de-

scribed by NIH. ‘In. the Type C arrangement, the re-

search supplemént may be earned only by researchers;
it is by definition not available-to faculty- who are not
engaged in research. In the ABC structure described by
NIH, by contract, the B compenent is “awarded accord-

ing to institutional policy, conmstently applied regard-.

. less of 'som of funds (that is, not’ awarded solely on
al grant-gettmg prowess) This is‘an
].[‘[lp" a istin tmn from the government's perspec-
tive. Federal sponsors in general are willing to relm-
burse grantees for salaries that the grantees have set in
accordance with their normal salary setting process.
Where it appears, however, that recipiénts of research
fundmg are. being: paid higher salaries simply because

ofthe .greater availability. of external.funding . with

which fo:pay such salaries, the government may - disal-
‘low. the: h1gher sala.t ies, based on the prmc1ple of consxs-.‘

tency

stand. and 1mplement in practlce To take a clear hypo-
thetical cdse, assume faculty membér X and faculty
member Y both have the same “mérket value”—that i,

..The, prmc1ple of consusteney 13 easy to apply m ex-;

thiey can both command the same salary in the competi-
tive .market for faculty—but ¥ is a researcher with
fun(led ‘projécts and Y has_no external funding, It pre-
sumably would be inconsistent, as the word “inconsis-
tent” is. normally used in. this context, for their em-
ployer to pay. X more. ‘than Y simply. because external
funds, are availahle to pay X's salary but not Y's.

Most cases are not neatly so clear-cut, however For
example it seems mdxsputable that a umver31ty em-
ployer is-entitled to take research productivity into ac-
count. in setting faculty salaries, The research’ dollars
that a faculty, member is able to attract and use. in valu-
able research are a measure. of achievement in their
own right, but they also are a tangtble contribution to
‘the academic mission of the university and the support
of more junior researchers, graduate students, and oth-
ers. It would be hard to argue all other factors being
equal, that a facult member who is highly successful in
bringing in ana performing grants is not more valuable
to the university than a faculty member who does not.
The fact that the resea.rch faculty member is in a'field
where external funding is available and the other fac-
ulty member is not does not.change the fact that the
former brings more value fo the umverSIty than the
latter—again, all other factors being equal. It is difficult
to know how to apply. ‘the principle of conmstency in
settmg compensation in such cases. Does the phrase

“consistently applied regardless of the source of funds”
mean that a university must disregard research produc-
tivity in setting salaries? If not, how much consideration
can the university give to external support without vio-
latmg the principle of consistency?

- It might be argued that the Type C arrangement isan
0bv1oue case of inconsistency, because a “research
supplement” by definition can be earned only by a fac-
ulty member engaged in research, and not by faculty
members who excel in other academic areas. That may
be so, but it would take only a few tweaks to the de-
scription of the Type C arrangement to make the appli-
cation'of the consistency principlé much harder, For ex-
ample, if the word “research” were removed from the
term ‘‘research supplement,” and non-research faculty
became eligible to receive the supplement, what per.
centage of the recipients would have to be non-research
faculty before the payment of the supplement could be
said to be “consistently applied regardless of source of
funds?”’ To take anothér example, what if research fac-
ulty member P and mon-research faculty member Q
hadve equal total “value,” but P is paid a base salary of
$80,000 and a research supplement of $20,000, whereas
Qis paid'a base salary of $100,000. Only P had the op-
portunity to’ earn the research supplement, but if any-
thing his salarydeal is léss favorable, since -only
$80,000 of it is guaranteed. Has the supplemental salary
pohcy been “consisteritly appliéd”’ in this example?

Iii short, although the “consmtency” principle is an
extremely important one in federal cost accounting, and
although it clearly has its place in distinguishing good
from bad suppleméntal and variable compensation ar-
rangements it ynfortunately too often is just a mantra
that is used to justify a result that is otherwise ditficult
to undeistand on any policy or accounting ground. In
the absence of the niecessary clarity on how the “consis-
tency” ‘principle should be applied, a grantee consider-
ing something lilke a Type C arrangement should, to be
conservative, ‘structure the supplement so that it is
available to non-research faculty as well as research
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faculty. It may be that in practice most of those who
earn the supplement are research faculty, because the1r
ability to bring in research dollars is of real econom1e
value to the university, and nop- research faculty may
have difficulty identifying SImslarly concrete contnbu-
tions: Grant dollars, however, should not be the pre-
dominant factor in setting salartes ‘As will be d1scusSed
in the context of the Type E arrangement below, re-
search suppléments that are based “solely on the basis
of federal grant-getting prowess” (NIH’s words), likely
will be more difficult to defend than supplémeénts or dif-
ferentials that are based on a more nuanced conception
of thé value contributed by the faculty member through
his or her research efforts,

Even if these conservative steps are' taken, it:is still
possﬁale that a federal ‘auditor will atteript to disallow
the sypplements not on the groungd of 1ncons1stency,
but on the simple ground that they are' set in advance
but not guaranteed, It is hard to imagine a good grant
policy basis for stch a'position, and there is no express
authority for it in federal grant rules. Given the Wordmg
of some of the government's pronouncements in this
area, however, a disallowance based on the lack of a
guarantee is not out of the ques‘uon

D. Type D: Sa!ary increase to market level made ;
possible by new research funding: - >

Fxample: Faculty member D’s salary is $80, 000 A
competitive; market-based, merit-based salary for D
would be $96,000, but the univérsity lacks funds to com-
pensate D and other faculty at competltlve market Iev-
els.

A new federal award containing two months of salary
support allows ‘the university to 1nc1 ease D's salaxy to
the market level of $96,000.

D spends 50 percent of her total university effort on
the new award, and the award is charged $4,000/month
for D’s salary ($96,GDD times 50 percent divided by 12).

The governmert likely would contend that the award
can be charged only at $3,333/month ($80,000 times 50
gercent divided by 12) even though the new salary of

96,000 is at the competitive market level and therefore
presumably reasonable.

Discussion: As discussed above in Section 2.h(1), the
government is unlikely to allow an exception to its anti-
augmentation policy solely on the ground that the post-
augmentation salary is reasonable.in relation to the
competitive market. If the government were to seek
damages for the difference betweern the allowable
charge of $3,333 per month and the actual charge of
$4,000 per month, the grantee might be in a position to

argue that the government suffered no damages be-"

cause the augmented salary was reasonable. It.should
be observed, however, that in the circumstances ﬂlus-
trated by the example, it is likely. that only the salaries
of those faculty with external grant support. would be
increased to competitive markeét levels. For faculty
without grant support, there would be no source of
funding for salary increases. The government therefore
could be expected to argue, and with some justification,
that the Type D arrangement does hot represent a com-
pensation arrangement ° con51stently applied regard—
less of sourge of funds.”

E. Type E: Annual salary adjusiments taking mto

account research productivity.

Example: Faculty member E's salary is-set in-Accor-
dance with the university’s éstablished faculty compen—

iy

sation policies, which prov1de for an annual review of
compertsatton based’ on’ 4 review ‘of the’ qua]gty of
achievement and productlvlty pf“eac ulty member

The annual’ rewew ‘process takes into'acc iit’ the com—
petltlve marlket for ‘faculty member salaries; by compar-
ing eurrent and proposed salaries to pubhshed bénch-
marks-of salaries of faculty in the 'same dlsmphn ‘and
with similar experience. ‘All appllcable ‘aspects of ‘each
faciilty member’s umvers1ty activity ‘are 'conmdered—
teachmg, research; clinical, ‘administrative,” and other
umversxty service. For researchers cons1derab1" weight
is given to research productivity, whlch is meéasuréd in
various ways—by total . dollar value of grants received
as principal investigator; by personal salary-support, by
the number of researchers supported, and:by, the nums
ber of research artlcles published, The. quality .of .re-
search performance . also is given-considerahle welght

based on more subJect1ve considerations. Snmﬂar merit-
based conmderatrons are applied to: non—research‘ fa,c;

In general researchers wlth very hlgh volume of.re-
search .and clinicians. with high billings- tend- to. have.
higher compensation.than other:faculty, but there is no
set formula for setting salaries based.on research vol-
uine or clinical billing, and the dlfferences in, saIarles.
between highly-compensated . . and . less: ~highly-
compensated faculty. are less than the. d1fferences :
their revenue generatlon e

Faculty. member-E-is a pl"mcxpal mvesugator on many
NIH research awards-and is.a: highly.regarded .and
widely- published  :researcher: . His annual ‘salary.; of
$3{)0 000 reflects his success as a researoher This’ sal-‘
ary is nof subject to redtiction during the salary year| bex
cause of a decline in E’s external funding.or any othen
factor, but it may ‘be decreased or: mcreased at the riext
annual salary review, ... -

Discussion: It is clear.that. faculty memher E’sfbase
salary has been “augmented” as-a result of the: ‘receipt
of external funding, in the:senge:that the. salary.is
higher than it would have been if the level of his:exter-
nal funding had been materially:less. Yet it is very un-
likely that the government would. cha]lenge E’s -salary
based on the facts given above. The:salary is set.in;ad-
vance, is guaranteed for the year; and is based on-a-bal-
anced consideration of research achievement and. other
factors, consistently applied regardless of the-sotrce of,
support. NIH made it clear in the 2005 AAMC.confer-:
ence call that salary.adjustments based on research fac-
tors are perm1ss1ble in the context of an. annuaI salary
review:. EE TR, : : ;

Institutions ¢an adjust compensatlon based'_on
:_-performanoe and eurrent responSIbllltles if thy

. tion. (Empha51s added)

It should be noted; however that the government
might have 4 different viéw of E’s salaty if 4 substanltial
part of it weré set on thebasis of 4 mechadicdl formula
tied to “federal grant-gettmg ‘prowess” -alone: The gov-
ernment also might scrutinize E's salary more carefully
if it appeared that those who received federal grant sip-
port had salary levels that were dlsproportlonately high
relative to other faculty, or if the uhiversity’s conipen
satmn pohcy revealed that d1sproporuonate welght Was
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given to faculty members’ research volume, compared
to other aspects of productivity or merit, In short, al-
though research productivity certainly may be ‘consid-
ered in an annual merit-based salary review, care still
must be taken to ensuvé that the réview process does
not weight “‘grant-getting prowess” disproportionately.

F. Type F: Adjustment of pald salaty bat not base
salaw’ R o . o 2 ‘ : b 5 .,' - “-”';‘"‘.7‘

" Exomple: Faculty member F has a base salary of
$80,000. The university receives a new federal award to
which F will devoté 25 percent of her total university ef-
fort. The grant proposal requests $20,000 a year in sal-
ary, support for F. The university uises this. additional
salary - support . to: increase . F's . compensation' “to
$100,000, but continues to-use the original base salary
of $80,000 as the basis for'charging federal awards..
- Discussion: As stated above.in Section 2.h(5), the fed-
éral-policy-again'st research supplements restricts only
the salary that may be charged to-federal awards. Thus,
ini/ the' example -above, the anti-augnientation: policy
does not prohibit the university. from using all or part of
the additional $20,000 in salary support to augment the
faculty member’s total compensation. However; the sal-
aryrate used to charge the new federal award and other
federal awards- may not exceed the original $80,000

base salary. -

4. Conclusion .. 3w v g o Bl e
_ 7The allowability of supplemetital or variable compen-

sation as a charge to federal awaids i a complex sub-
jéct, hadé more complex and uncertain by differences
in'wording among federal policies and by informal in-
terpretations or rules of thurib, sometiines unsupported

by publishied authority, that often are repeated by hoth
government. and grantee personnel. The rationale. for
the goveinment’s anti-augmentation policy never has
been officially expressed and:is not. well -understood,
and the policy sometimes is implefnented il a way that
seems inconsistent with its stated purpose. In fact, the
application of the anti-augmentation policy to some sal-
ary arrangements seems contrary to the government’s
own reseatch interests, as well as those of research in-
stitutions. That is particularly so in the casé of variable
salary arrangements invelving the loss and later, resto-
rationi of base salary as a result of temporary fluctua-
tions in‘éxternal support during a salary year,. =

- There are a few ways in which grantées may recog-
nize ‘dnd: respond ‘to - variability inexfernal research
furiding without ‘running afoul .of the. federal anti-
augmentation policy. Generally speaking, £rantees may
recognize research productivity in annual 6r other peri-
odic compensation reviews, in ‘accordance with consis-
tently: applied internal policies. A grantee also may
supplement a researcher’s compensation with fuinds ob-
tained from a view grant award, provided that the aug-
mented salary is not then used as a basis for charging
fedetal awards, Compensation may vary with changes
in FTE:status, and by analogy, there also may be some
latitude for decreasing and later restoring compensa-
tion in-response to a loss and later gain-of external
funding where- the changes in compensation. corre-
spond 'to documented .changes in-a researcher’s.ap-
pointment status. -All of these supplemental and vari-
able compensation arrangements, however, should be
used with’ great care and with a sensitivity to the con-
cerps that appear to underlie the government’s policies

regarding such arrangements. - .
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- aug'mentatlon pohcy based on - reasonableness
- alode. .. - ; b gy T

The seconc'i poss1b1e 1esponse, Wthh may “or may

_ not be available dependmg on the fects is that the
o reduced compensatlon arr angement is tied to a re-
" dlced appointmient or, an appomtment “With re-

. duced responsibilities. That charecter:yanon of the
" arrangement may be factually dccurate at some in-
stitutions and not at others, and each" mstance

" must he aseeesed ofl its’ own facts.and _Circtim-
stances. In general, however,: whexe a taculty

“." member’s {:ompensatxon hag been umlatereilly res
duced aga result ofa reductlon in & important ace
"tlvlty (in B’ case, the Ioes ofa sponsored rogect)

B
it would 'be nataral for both the faculty member -|

and the umvcrelty to associate that reditetion wwith

.+ a propottionate reduction in the faculty membei’s.
~obligations fo the university, That may be ex-
pressed in a variety of ways—ids a reduced ap-

. . pointment, a reduction in appointment 1espons1—
. bilities, a reduced scopg of activity—the exact

words are less important than the concept. Where:

such an appomtment adjuetment results in'a tem-
porary compensatmn reduction, and- the later re-
ceipt of grant support allows the university to re-

. store’s faculty member to a full appointment”and
-, full base- salary, there is no appareni reason’to’
. deny. the restoration of salary based on the anti-

- augmentation’ pohcy Because. in these’ circum.
stances the restoration of compensation results
not merely from the recelpt of new outside fund-
ing but fiom a chzmge in appointment sedpe or sta-
tus, the restoration is analogous-to the reécaipt of

summer selary based on extra summei work, or -

. movement frém a part ttme ‘to full -time status

A grantee seekmg to Jusuty a restoration of com-
pensation on the ground that it resulted from an
appointment’ adjustment would have to -be _pre-
pared to demonstrate that'a trué appointment ad-
justment actually cceurred. A faculty member’s
appointment status -ig adifionally . established

through an appointment letter or some similar.

document;. signed by a department chair, dean, ot
othet university-official with authority to authorize
appointments. Ideally, the reduction and restora-
tion of compensation in a reduced compensation
situation would be supported by documentation of
“- corresponding changes.in the faculty member’s
appointment or appomtmentrespousmlhtles ‘That
is not to say that such documentation would have
to take the form-ofan actwal appointment letter, or
any other particular form. In order to support: the

reductzon and restoration of compensation, how:.
ever, it would be important td have documentation -

that. 1dent1f1es each iteration of the facully mein-

 bet’s .appointment in ar -objective -mianner,: per-'
* haps with estimated percéntages of effort devoted -

to each appointirient activity. The documentatlon
should also be authorized by an’ apploprxate um-
versity afficial <with atthérity to- adjust- facu]ty
‘appointments—not, for.example, by a departmen-

~ tal clerical employee. There are many différent
- ways that such documentation could be D1 epared

. ‘but whatever its farm, it should be clear enough to
satisfy an atditor that vartations in compeneet;on
resulted from objective changes in® eppomtment

status andnot melely from shlfts ity avaﬂebie fund-
mg bl

It is important. to emphes.1ze <that t‘ne veneble ap-
pomtmant” concept described aboveris ngt: -expressly
atithorized by federal. pohcy, and has not-been tegied in
a federal audit.orother.révieyr of. umversuy compensa-
tion charged to federal awards:-Even if:ati Angtitution. is
able to-demonstraté, that fluctuatiohs inz ompensatlon
resulting from such an: arrangement dre tied to. objec-
tively verifiable changes in-university appointment re-
SpDﬂSlblhtLes itds guite possiblé that some government
auditors -or 'sponsors would object to‘the artangement
as ‘g ‘forni ‘of impermissible™salaty atgmentation. The
“yatidble appointment? concept:does; ‘howeéver;:offer-a

possible “ground .for defending: Ieduced compensatlon ¥

arrarigements where .appointirients héve in'fact been
adjusted and the adJustments have been’ appropnetely
documentéd. Moreover; it does so in away that ensires
that chargeable: compensa‘oon will never ‘exceed thé
market-based .reguldr: compeneatton estabhshed uncler
mstltu’oonal compensatton pohc1es L

C. Type C: Setery ee‘t i etilvaance, mtﬁa a varuehle
eompenent based ‘oir research suppert 5

Example Faculty mémber C's sdlary is in two parts:
(8) a “university- base” of $80,000 aiid- (b) a‘reseatch
sipplement” of $16,000. Both the iniversity base and
the research Supplement are set in advance as part of
the umversﬂy § annual selary Teview process The uni-
versity base component s fixed for the year; the re-
search supplement 1§-also set for the yeat, although it is’
contmgent on contmumg salary suppost from " spon-
sored projécts duiifig’the yedr. The Tesedreh supple--
ment may bé decreaséd midyear, ‘but it cahnot be in-
creased ‘beyond $16,000 regardless of- how Tuch re-
search faculty inember C. performs DN

The total. salary of $96,000. 15 “cérisistent w:th C's
qualifications,- experieice, and- product1v1ty It is alsor
consistentwith the compensation of/ather- faculty in his
discipline who haye similar credentials: “ ¢

- The governmient might contend thatthe $16; OOO isdn.

-unallowable research st‘lpplement because,’ although it

“set-in advange is:not. g;uaranteed for'the salary
year Even if the $16;000: is" considered ailowa.ble, if
grant support is Iost midyeéi and the- supplement ig vé-
duced accordmgly, ‘the'government might contend that
a midyear" ‘restoration of : any of the reduced supplement
based on the receipt of a néw: federal award is mleliow*«
ablé salary: augmentatiory: - A

Discussion: This' example 'doés” not mvolve selary
augmentatior in the classic sense, because the atrange-
ment déscribéd does ot result in-an intrease in cori-
penea‘oon ‘based .on:the redeipt 'of new grant funding.
Thiere is a reséarch supplement component fo: 1acu1ty‘
member C's compcneatlon butthat component is'setin-
advance and fay not i iférdase m}dyeer asa result of the
receipt of néw grant funchng.. i s

As discussed-above in Seetmn % f, there 1s no- express
authority’ for the often-stated ‘proposition that]t6 ‘be al-
lowablé-as a charge to federal awards, a salary ‘compa:,
nent’ must be fixed, .committed, ‘or guaranteed ‘The,
summary of the 2005 AAMC- sponsored conference call -
with NIH does contain the following statement, which
relates to.a somewhat dlffelent kind: of . artangement
‘i:hen the Type o7 arrangement descrlbed ebove '

’ [T}he y cmnponent which 1 may be called “base sel-,
ary,” is. mclud;.’ble Ar the calculetlon of IBS. The B
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